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LOKEN, Chief Judge.

After the City of Coates, Minnesota, enacted zoning ordinancesbarring Jake's,
Ltd., from continuing to offer live nude dancing at itsexisting location, Jake' sand its
owner, Richard J. Jacobson (collectively, “Jake’s’), commenced thisaction, alleging
that the ordinances violated their First Amendment rights. The City removed the
action and counterclaimed for declaratory and injunctive relief. The district court
dismissed Jake's complaint with prejudice. Jake's Ltd. v. City of Coates, 176 F.
Supp. 2d 899, 901 (D. Minn. 2001). Threeweekslater, at the City’ srequest, the court




amended itsfinal order to enjoin Jake’ s“from operating asexually-oriented business
at their current location” in violation of the “relevant ordinances of the City of
Coates.” Jake sappealed the dismissal of its First Amendment claims. We affirmed
in al relevant respects. Jake's Ltd. v. City of Coates, 284 F.3d 884 (8th Cir.), cert.
denied, 537 U.S. 948 (2002). Jake'sdid not appeal the scope of the district court’s
Injunction, even though federal courts have long disfavored “[b]lanket injunctions
against general violation of a statute.” Bestty v. United States, 191 F.2d 317, 321
(8th Cir. 1951); see Swift & Co. v. United States, 196 U.S. 375, 396 (1905).

Thedistrict court stayed itsinjunction pending Jake' s prior appeal. When the
stay expired on May 22, 2002, Jake's continued to offer live nude dancing. But
Jake' seliminated the prior five dollar cover charge, instead charging afivedollar fee
to park outside the establishment, regardless of whether a customer entered. In
addition, Jake' s began selling soft drinks outside instead of inside the building. The
City filed a contempt motion. After a hearing, the district court held Jake's in
contempt and ordered Jake's “to close the sexually-oriented business at 15981
Clayton Avenue in Coates” and to pay a civil contempt sanction of one thousand
dollarsper day for any future continued operation. Inaddition, finding that Jake’' sdid
not oppose the contempt motion “in good faith,” the court ordered Jake' s to pay the
City costs and attorney’ sfees of $6,490.57. Jake' s appealstheserulingsin Case No.
02-2931.

A few days after the contempt order issued, Jake's reopened at the same
location. The business no longer featured live nude dancing. Instead, bikini-clad
dancers offered patrons“lap” or “couch” dancesfor twenty dollars and more private
“VIPcouchdances’ for $140. After undercover law enforcement officersdetermined
that these dances involved dancers rubbing their clothed breasts and groins on
patrons’ clothed genitals, the City again moved to hold Jake's in contempt for
operating asexually-oriented businessonthe premises. Finding clear and convincing
evidence of willful and intentional violations of the court’s prior orders, the district
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court again held Jake's in civil contempt. Applying the $1,000-per-day penalty
established in the first contempt order, the court ordered Jake' s to pay $68,000 into
court for the sixty-eight daysit had operated in continued violation of theinjunction.
In addition, the court increased the prospective fine for future violations to two
thousand dollarsper day, granted judgment to the City for $601.57 in additional costs
and an unpaid deficiency relating to the first contempt order, and ordered Jake's to
“close the sexually-oriented business’ at its current location and “reopen only when
they have complied fully withthisOrder.” Jake'sappeal sthissecond contempt order
in CaseNo. 02-3835. We consolidated the appeal sand now affirmin part and reverse
in part.!

The First Contempt Order.

InCaseNo. 02-2931, Jake' schallengesthedistrict court’ sfirst contempt ruling
and the award of attorney’s fees and costs asacivil contempt sanction. Jake'sfirst
argues that, after eliminating the cover charge and the sale of soft drinks where the
live nude dancers performed, it no longer engaged in operating a“ sexually-oriented
business’ asdefined in the City’ szoning ordinances and therefore did not violate the
court’s injunction. The ordinances define different types of sexually-oriented
businesses. Relevant hereis the “adult entertainment facility” category, defined as:

A building or space wherein an admission is charged for entrance or
food or non-alcoholic beverages are intended for consumption and
wherein may be observed live presentation or entertainment
distinguished or characterized by an emphasis on matters depicting,

Neither party challenges the district court’s jurisdiction. The court had
removal jurisdiction because Jake' s complaint stated acolorable claim under federal
law. It had jurisdiction over the City’s state law counterclaim for injunctive relief
because that claim was “part of the same case or controversy.” 28 U.S.C. 8§ 1367(a);
see Moorev. N.Y. Cotton Exch., 270 U.S. 593, 607-10 (1926); Tullosv. Parks, 915
F.2d 1192, 1194-96 (8th Cir. 1990).
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describing or relating to specified sexual activities or specified
anatomical areas as defined herein.

Jake' s argues that its five dollar parking fee was not “an admission . . . charged for
entrance” because the parking fee was charged for any use of the parking lot and
because patrons could enter and watch the live nude dancing without paying thefive
dollar fee if they arrived on foot, by taxi, or parked elsewhere. Jake's argues that
selling soft drinks for consumption outside the building was not the sale “wherein
[live nude dancing] may be observed.”

The district court rgjected these contentions. It concluded that Jake's had
continuedto operateasexually-oriented businesswithinthe meaning of theordinance
because “[t]he ‘parking fee' is the functional equivalent of the admission charge
Plaintiffs seek to avoid,” and alternatively because “the mere relocation of non-
alcoholic beverages from inside the bar to just outside the door does not change [the
fact] that such beverages continueto be sold and are intended for consumption onthe
premiseswhere nude dancing occurs.” Noting that Jake's conceded it was operating
asexually-oriented businessearlier inthelitigation, the court held Jake’ sin contempt,
refusing to allow Jake's “to dodge the force of the Court’s orders by engaging in
games of labeling and semantics.”

Wereview thedistrict court’ sdecision to enter acivil contempt order for abuse
of discretion, reviewing itsfactual findingsfor clear error. Wycoff v. Hedgepeth, 34
F.3d 614, 616 (8th Cir. 1994); accord Mower County Human Servs. v. Swancutt, 551
N.W.2d 219, 222 (Minn. 1996). The party seeking acontempt order bearsthe burden
of proving facts warranting such relief by clear and convincing evidence. Because
the contempt power isa“most potent weapon,” wereview theimposition of contempt
sanctions “more searchingly” than their denial. Indep. Fed'n of Flight Attendantsv.
Cooper, 134 F.3d 917, 920 (8th Cir. 1998).




On appeal, Jake's argues that the district court failed to construe the zoning
ordinancesstrictly infavor of the property owner, asMinnesotalaw requires. But the
primary issueiswhether Jake' sviolated the court’ sdecree, not whether they violated
the ordinances. In the proceedings leading up to that decree, Jake's conceded that
live nude dancing was a “sexually-oriented business’ within the meaning of zoning
ordinances that prohibited conducting asexually-oriented business at thelocation in
guestion. Thus, when the district court rejected Jake's First Amendment attacks on
the ordinances and granted the City injunctiverelief, it obviously intended to enjoin
Jake' sfrom continuingto offer live nude dancing onthe premises. Jake' spost-decree
conduct violated that core prohibition. The fact that the decree broadly and in our
view improvidently incorporated entireordinancesby referenceraisesdifficultissues
that we must addressin connection with the second contempt decree. But the breadth
and potential ambiguity of the injunction do not undermine the district court’s
conclusion that the City demonstrated, by clear and convincing evidence, that Jake's
acted in contempt of theinjunction by continuing to offer live nude dancing, conduct
Jake' s had previously conceded would violate the ordinances.

Jake's further argues that the district court erred in awarding the City its
attorney’s fees and costs because Jake' s opposition to the contempt motion had a
basisin the ordinance and thus was made in good faith. In response, the City argues
that even if Jake's had a good faith basis for opposing the contempt motion, we
should still affirm the fee award because alack of good faith need not be shown. In
this circuit, “[a]lthough willfulness is not necessarily a prerequisite to an award of
fees, it may properly be considered in deciding whether to tax costs and attorney’s
feesin an action to enforce compliance with an injunction.” Hartman v. Lyng, 884
F.2d 1103, 1107 (8th Cir. 1989) (citation omitted); see McComb v. Jacksonville
Paper Co., 336 U.S. 187, 191 (1949); but see King v. Allied Vision, Ltd., 65 F.3d
1051, 1063 (2d Cir. 1995).




When aninjunction hasissued at the request of agovernment agency, anaward
of reasonable attorney’s fees and expenses incurred by the agency in seeking to
enforce the decree is a form of compensatory relief that is well within a district
court’ sremedial discretionin civil contempt proceedings. SeeUnited Statesv. Rue,
819 F.2d 1488, 1495 (8th Cir. 1987). Here, Jake's argued that it did not violate the
decree because it made minimal and tangential changes to the way it conducted an
admittedly sexually-oriented business-- live nude dancing. Thedistrict court did not
abuse its discretion in rgjecting that argument as nothing more than an artful dodge
and in compensating the City for itslegal expensesin bringing the contempt motion.
Accord Food Lion, Inc. v. United Food & Commercial Workersint'l| Union, 103 F.3d
1007, 1017 n.14 (D.C. Cir. 1997).

The Second Contempt Order.

The second contempt order at issue in Case No. 02-3835 stands on different
footing because the breadth of the district court’ sinitial injunctive decreeisessential
to the court’s finding that the decree was violated. As noted above, the decree
enjoined Jake' s*fromoperating asexually-oriented businessat their current location”
If that would violate “relevant ordinances of the City of Coates.” In other words, the
decreecommanded Jake' sto obey local laws. Asamended, the City of CoatesZoning
Ordinance prohibits the conduct of “sexually-oriented businesses’ at Jake's current
location. The ordinance defines “sexually-oriented business’ to include:

an adult book store, adult body painting studio, adult companionship
establishment, adult motion picturetheater, adult entertainment facility,
adult modeling studio, adult mini motion picture theater, or adult sauna
as defined herein.

Thus, the injunction banned all of these activities and made Jake’' s noncompliance
punishable by contempt. That isnot aproblemin reviewing thefirst contempt order:
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Jake' sconceded that the sexual ly-oriented businessit conducted when theinjunction
wasissued fell within oneportion of the definition of an“adult entertainment facility”
because live nude dancing constituted “live presentation or entertainment
distinguished or characterized by an emphasison . . . specified anatomical areas as
defined herein.” (Emphasis added.)

The second contempt order found that a different form of live entertainment
violated theinjunction -- clothed |ap danceswhich, to violate the ordinance, must be
found to be “live presentation or entertainment distinguished or characterized by an
emphasis on matters depicting, describing, or relating to specified sexual activities.”
(Emphasis added.)? The district court found that the lap dances offered at Jake' s fit
this definition. Therefore, the court concluded, Jake's continued to be an “adult
entertainment facility,” which meant that Jake's continued to operate a sexually-
oriented businessinviolation of the court’ sobey-the-law injunction. Astheprincipal
remedy for thiscivil contempt, the court imposed afine of $68,000 for the sixty-eight
days Jake' s operated in this fashion after the first contempt order issued.

On appeal, Jake's does not argue that the underlying decree was too broad or
vague to be enforced in this manner.> Although we believe the initial injunction
should not have broadly incorporated the entire array of ordinances, it isfar too late
in the proceedings to find plain error on this ground. See Jacksonville Paper, 336
U.S. at 192. Instead, Jake' s argues that the $68,000 fine must be reversed because it
Is a criminal contempt sanction imposed without the procedural protections of a

The ordinances define “specified sexual activities’ to include “fondling or
other erotic touching of human genitals, pubic region or pubic hair, buttocks, or
female breast or breasts.”

3Jake' s does argue that the City failed to prove that its|ap dancers engaged in
“specified sexual activities® within the meaning of the zoning ordinances
incorporated by reference in theinjunction. Given our resolution of the other issues
on appeal, we decline to consider thisissue.
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criminal contempt proceeding, including, when applicable, ajury trial. Applying the
Supreme Court’ sdecision in International Union, United Mine Workersv. Bagwell,
512 U.S. 821 (1994), we agree.

Traditionally, contempt sanctions are civil if they are coercive and remedial,
and crimina if they are punitive. In Bagwell, the Virginia state courts enjoined a
unionfrom engaging inawiderangeof unlawful strike-related activities. Inaninitial
civil contempt hearing, thetrial court found 72 violations, fined the union $642,000,
and declared that it would fine the union $100,000 for any future violent breach of
the injunction and $20,000 for any future nonviolent breach. In seven subsequent
civil contempt hearings, the court found over 400 additional violations and imposed
$12 millionin compensatory fines payableto the affected employers plus$52 million
in fines payable to the State. The union appealed, arguing the $52 million were
criminal fines that may only be imposed after a jury trial. This issue required the
Court to consider in greater detail the distinction between coercive civil fines and
punitive criminal fines. Although all nine Justices agreed in a majority and two
concurring opinionsthat the finesin question were criminal in nature, they admitted
that the distinction between civil and criminal contempt finesis“somewhat elusive.”
512 U.S. at 830.

Inframing thisissue, the Court first noted that broad civil contempt powersare
necessary to the judicial function but are subject to abuse because “civil contempt
proceedings|eavethe offended judge solely responsiblefor identifying, prosecuting,
adjudicating, and sanctioning the contumacious conduct.” 512 U.S. at 831. To
bal ance these competing concerns, greater procedural protections are granted those
accused of indirect contempts, that is, contempts committed outside the presence of
the court. But not al indirect contempts must be classified as criminal. In drawing
thedistinction between civil and criminal finesin Bagwell, the Court first focused on
the nature of the inquiry required to determine whether the alleged contumacious
conduct violated the court’s prior decree:
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[ITndirect contemptsinvolving discrete, readily ascertai nable acts, such
as turning over a key or payment of a judgment, properly may be
adjudicated through civil proceedings since the need for extensive,
impartial factfinding isless pressing.

For a discrete category of indirect contempts, however, civil
procedural protectionsmay beinsufficient. Contemptsinvolving out-of -
court disobedience to complex injunctions often require elaborate and
reliablefactfinding. . .. Under these circumstances, criminal procedural
protections such as the rightsto counsel and proof beyond areasonable
doubt are both necessary and appropriate to protect the due process
rights of parties and prevent the arbitrary exercise of judicia power.

512 U.S. at 833-34.* The Court then turned to the remedial side of the inquiry, the
nature of the fines at issue. The Court analyzed the magnitude of the fines, whether
they were imposed to compensate an injured party, and if not, whether they were
“determinate and unconditional” and therefore punitivein nature, or were capabl e of
being avoided or purged by coming into compliance with the court’s injunctive
decree, whichisthe hallmark of acoercive civil contempt remedy. Indiscussingthis
aspect of theinquiry, the Court stated: “[T]he fact that thetrial court announced the
fines before the contumacy, rather than after the fact, does not in itself justify
respondents conclusion that the fines are civil or meaningfully distinguish these
penalties from the ordinary criminal law.” 512 U.S. at 836.

In this case, we conclude that both facets of the Bagwell analysis make the
$68,000 fine criminal in nature. First, theinjunction wascomplex, inthat it enjoined
Jake's from conducting any type of sexually-oriented business prohibited by the

*Focusi ng onthisaspect of theinquiry, weconcludedin United Statesv. Santee
Sioux Tribe, 254 F.3d 728, 736 (8th Cir. 2001), that an injunction ordering the Tribe
to closeatribal casino that wasunlawfully operating “Class|11” gaming deviceswas
“not complex” for purposes of applying Bagwell. However, no specific contempt
remedy was at issue in that case.
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ordinances, not just the live nude dancing that Jake's had admitted was a sexually-
oriented businessin raising itsFirst Amendment challenge. Given the breadth of the
injunction, the City could have sought contempt remedies, for example, if Jake' s had
completely changed its operations to an “adult book store” or “adult motion picture
theater” or “adult sauna.” The change it in fact made -- from live nude dancing to
clothed lap dancing -- was less dramatic but raised no |ess troublesome compliance
issues. Determining whether this live entertainment by clothed dancers is
“characterized by an emphasis on matters. . . relating to specified sexual activities’
isafact-intensive and, perhaps moreimportantly, controversial inquiry that may even
raise additional First Amendment issues.

A violation of the City’s Zoning Ordinance is punishable as a misdemeanor.
If the City were to prosecute this new type of alleged violation in state court, Jake's
would likely have aright to trial by jury. See MINN. STAT. § 609.03(3); MINN. R.
CRIM. P. 26.01, subd. 1(1)(a); State v. Bjornson, 378 N.W.2d 4 (Minn. App. 1985).
In these circumstances, we conclude the same procedural protections are necessary
before alarge unconditional fineisimposed in contempt proceedingsfor compl eted,
as opposed to future, conduct.”

Second, looking at the nature of the remedy itself, Bagwell described the type
of finethat is closely anal ogousto coercive imprisonment, which isaclassic form of
civil contempt remedy: “a [prospective] per diem fine imposed for each day a
contemnor fails to comply with an affirmative court order.” 512 U.S. at 829. Here,
the $68,000 fine imposed by the second contempt order was far different from this
type of coercive remedy. The fine was substantial, it was payable into court, rather

>Our conclusion would likely be different if Jake's had continued to offer live
nude dancing after the district court entered thefirst contempt order. Inthat case, the
second contempt proceeding would invol ve conduct that was previously adjudged to
be contumacious and was continued in defiance of a coercive prospective fine.
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than to compensate the City,° and it was “ determinate and unconditional,” that is, not
capableof being purged. Thedistrict court did not explicitly characterizethe $68,000
fineaseither civil or criminal; in any event, that would not be controlling. SeeHicks
v. Feiock, 485 U.S. 624, 631 (1988), followed in Bagwell, 512 U.S. at 838. Asin
Bagwell, we think it apparent that this substantial unconditional fine was essentially
punitive in nature.

In Bagwell, the Supreme Court set out to reverse the tendency of lower federal
courts and state courts to use the Court’s prior decisions “to authorize a relatively
unlimited judicial power toimpose noncompensatory civil contempt fines.” 512 U.S.
at 830. Attheend of itsdiscourse, the Court expressly preserved thejudicial power
to “impose noncompensatory, petty fines . . . without conducting a jury trial” for
contempts of even complex injunctions. And it did not disturb a court’s power to
levy serious fines for contempts of complex injunctions, but it held that this type of
fine must be imposed “through the criminal contempt process.” 512 U.S. at 839.
Consistent with the Court’s distinction, although we sympathize with the district
court’sview that itsprior orders had been repeatedly disobeyed, we concludethat the
court wasrequired to afford Jake’ sthe protectionsof acriminal contempt proceeding
before imposing an unconditional $68,000 fine for conduct not previously adjudged
to violate its broad and complex injunction.

Conclusion.
Having concluded that thedistrict court erred by imposing acriminal contempt

sanction without affording Jake' s the protections of criminal contempt proceedings,
our normal dispositionwould besimply toremand for further proceedings. However,

°Although the second contempt order included a finding that the City was
entitled to “compensatory damages for reasonabl e attorney fees and costs,” the City
has made no attempt to quantify such expenses.
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in this case, the court initially issued an injunction ordering Jake's to comply with
wide-ranging zoning ordinances. This command to obey the law was overbroad
under general equitable principles. See Swift & Co., 196 U.S. at 396; Beatty, 191
F.2d at 321. Moreover, issuing such a broad decree has now embroiled the district
court in the ongoing task of enforcing local zoning ordinances, permitting the City
to shiftitsday-to-day enforcement actionsfromthe state courtsto afederal court long
after theinitial First Amendment issueswereresolved. We concludethat the district
court should now withdraw from this discretionary assumption of continuing
supplemental jurisdiction. Accordingly, in No. 02-2931, we affirm the initial
contempt orders insofar as they held Jake' s in contempt for continuing to offer live
nude dancing at 15981 Clayton Avenue in the City of Coates and imposed a
compensatory contempt sanction of $6,490.57. In No. 02-3835, we reverse the
court’s contempt order dated October 4, 2002, except the portions ordering Jake' sto
pay an additional $601.57 in compensatory damages for the first contempt, and we
remand to the district court with directionsto modify itsinjunction so that the decree
only prohibits Jake's from conducting at the above location the specific sexually-
oriented business at issue when this litigation began -- live nude dancing.
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